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(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 
The questions are: 


1. Whether on a motion by appellee to dismiss a complaint to set 
aside appellee’s Florida divorce decree, the District Court should have 
granted the motion when the complaint and supporting affidavits showed 
the existence of material facts indicating extrinsic fraud perpetrated by 
appellee to support his charge of cruelty against appellant and to establish 
a Simulated domicile, and also showed lack of jurisdiction of the Florida 
court, 


2. Whether the appellant was entitled to redress in this jurisdic- 
tion, even though she was residing in Maryland with appellee at the time 
of the Florida divorce, but subsequently returned to the District of Co- 
lumbia and resumed her domicile herein. 


3. Whether on a motion by appellee to dismiss a complaint to set 
aside a Florida divorce decree, the District Court should have ruled that 
Orders of the Maryland and Florida courts dismissing on motion appel- 
lant's former complaints before those courts to set aside the Florida 
divorce decree, were res judicata, notwithstanding (a) that appellant's 
verified complaint, her affidavit, and the docket entries of the Maryland 
court indicated that appellant was granted a voluntary nonsuit, in the 
absence of any written Order of the Maryland court; and (b) that the 
Order of the Florida court showed on its face that it did not, and could 
not, by stipulation of attorneys for the parties resolve the issues raised 


by appellant in her complaint regarding the validity of appellee's domicile 


in Florida and the jurisdiction of that court and the question of extrinsic 
fraud perpetrated by appellee to support his charge of cruelty and to 
establish a simulated Florida domicile. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I, The Court Erred In Dismissing Appellant's 
Complaint, and Appellant as a Resident Was 
Entitled to Seek this Redress ; 


The Court Erred In Ruling that Orders of 
The Maryland and Florida Courts Dismissing 
Two Complaints of ee Were Res 
Judicata . 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia entered on the 8th day of Novem- 
ber, 1959. Notice of Appeal was filed on the 8th day of December, 1959. 
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Jurisdiction of the United States District Court for the District of 
Columbia arises from the equity jurisdiction of the Court and diversity 
of citizenship and the sum involved is over $10,000.00; Title 11-306 and 
13-108, D. C. Code. 


The Complaint setting forth the jurisdiction of the claim is to be 
found at page 1 of the Joint Appendix. 


Jurisdiction of the United States Court of Appeals for the District 
of Columbia Circuit is based on Title 28, Section 1291 United States Code. 


STATEMENT OF THE CASE 


This appeal involves the dismissal of a complaint filed in the Dis- 
trict Court by the appellant, the former wife of the appellee, to set aside 
a Florida divorce granted to appellee. The allegations of appellant are 
fully set forth in her complaint, (App. 1-6). Appellant and appellee 
were married in England in 1944, and established residence in the District 
of Columbia in 1946 where both obtained employment; then moved to Mary- 
land in 1948 and engaged in the restaurant business together until 1952 
(App. 2, 20-23). 


On March 24, 1953, while the parties were living together in Mary- 
land, the appellant alleges that the appellee by fraud and trickery had her 
sign a typewritten paper which subsequent to the date of the divorce de- 
cree was found to be an "Answer, Waiver and Stipulation" which provided 
that appellee was free to get an ex parte divorce in Florida and that a 
property settlement determining and settling all their interests, includ- 
ing alimony, had been entered into (App. 3-4). 


On the same date, March 24, 1953, and under the same circum- 
stances, the appellant alleged that the appellee secured her signature to 
another paper which he represented as a separation agreement but which 
subsequent to the date of the divorce decree was found to be a property 
settlement agreement whereby the appellant relinquished all her rights 
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to alimony and support and the marital property of the parties, valued at 
approximately $70,000.00, for the sum of $1,000.00 (App. 1-3, 6-8). 


On March 26, 1953, the appellee filed the divorce |suit in Florida, 
although the parties were then living together as husband and wife in 
Maryland and continued to do so until the latter part of March 1953, when 
the appellee finally departed (App. 2-3). 


On April 17, 1953, the appellee through fraud and |misrepresenta- 
tion obtained an affidavit from his former employee, Naomi C. Farmer 
who was always a resident of Maryland, purporting to establish that ap- 
pellee was a bona fide resident of Florida and to corroborate the fact that 


he had grounds for divorce because of the alleged cruelty of the appellant, 


(App. 2-3). Appellant's attorney located Mrs. Farmer in June 1956, 
and she then disclaimed the validity of the aforesaid affidavit and stated 
in an affidavit which is part of this Record that the original affidavit was 
obtained from her through the misrepresentation of the appellee (App. 24- 
26). 


On April 21, 1953, the appellee obtained an ex parte divorce in 
Florida, which was approximately three weeks after he had ceased co- 
habitation with the appellant (App. 2-3, 21). 


On May 7, 1953, the appellee applied for a marriage license in the 
District of Columbia and stated in his sworn application that he was then 
a resident of Cobb Island, Maryland, (this latter place being the residence 
address of appellant and appellee while they lived together). Appellee 
immediately resumed married life with his new wife in Maryland and 
engaged in business and voted there in 1953 (App. 2-3, 20-23). 


Appellant was not served with either summons or complaint for the 
Florida divorce, and during the divorce proceedings she never appeared 
before the Florida court and was not represented by counsel either in 
Florida or Maryland (App. 2-3). 
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Appellant filed a complaint in the Maryland court in June 1953 to 
set aside the Florida divorce decree and obtained personal service upon 


the appellee who was then residing and engaged in business in Maryland 
(App. 20-23). At that time she moved back to the District of Columbia 
in order to get a job and eye treatment, (App. 20-23). She withdrew the 


Maryland suit in February 1955 in order to file her complaint before the 
Florida court to set aside the divorce decree (App. 23). 


Due to extreme difficulty in locating the appellee (who in the mean- 
time had departed from Maryland), the appellant was unable to file the 
Florida complaint against him until September 1955 (App. 18-20), which 
complaint was dismissed on motion of the appellee in December 1958 
(App. 14). 


STATEMENT OF POINTS 


1. The District Court erred in dismissing appellant's complaint 
with prejudice, and seemingly disregarded the fact that appellant was a 
bona fide resident of the District of Columbia and entitled to seek redress 


in its courts. 


2. The District Court erred in ruling that the Orders of the Mary- 
land and Florida courts dismissing on motion of appellee two former com- 
plaints of appellant before those courts to set aside a Florida divorce de- 


cree, were res judicata. 


SUMMARY OF ARGUMENT 
I, 


In granting appellee's motion to dismiss, the Court failed to con- 
sider important material issues of fact raised by appellant, such as the 
extrinsic fraud of the appellee which prevented the appellant from active- 
ly contesting the divorce suit of the appellee in Florida before the decree 
was granted; the issue as to the simulated domicile of the appellee in 
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Florida which he was able to establish by means of the affidavit of Naomi 
C. Farmer which he obtained through misrepresentation; and the issue 
of his charge of cruelty against the appellant which he was able to estab- 
lish through the same false affidavit of Naomi C. Farmer. In view of 
these facts set forth in Appellant's complaint and affidavit, the appellant 
did all that was required under the Federal Rules of Civil Procedure 
namely, to state a claim upon which relief could be granted, and as a 
bona fide resident of this jurisdiction she was entitled to |seek this re- 


dress in its courts. 


II. 


In holding that the Order of the Maryland court dismissing a former 
complaint of the appellant to set aside the Florida divorce decree was res 
judicata, the District Court disregarded the affidavit of appellant which 
was supported by the docket entries of the Maryland court which indicated 
that the Maryland Order was based upon a voluntary nonsuit by appellant 
in order that appellant could withdraw a certain exhibit which was then 
required to facilitate the filing of a new complaint by the appellant in 
Florida to set aside the Florida divorce decree, particularly when the 
appellee never exhibited before the District Court any written Order of the 
Maryland court but relied solely on an ambiguous docket entry indicating 
that the complaint had been dismissed, without any indication of which 


party called up the motion for dismissal. 


III. 


In ruling that the former complaint of the appellant before the 
Florida court to set-aside the Florida divorce decree, which was dismissed 


upon motion of the appellee in that court, was res judicata, the District 
Court disregarded the fact that Paragraph 12 of appellant!s complaint be- 
fore that court raised two constitutional issues, viz.: the) issue of juris- 
diction of the subject matter and the issue of extrinsic fraud, which the 
Florida court by stipulation of counsel for both parties completely ignored 
in violation of constitutional due process. 
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ARGUMENT 
I, 


THE COURT' ERRED IN DISMISSING APPELLANT'S COM- 

PLAINT, AND APPELLANT AS A RESIDENT WAS EN- 

TITLED TO SEEK THIS REDRESS 

In granting appellee's motion to dismiss a verified pleading sup- 

ported by affidavits, the Court failed to consider a fundamental rule that 
a motion to dismiss admits the allegations to which it is directed, and 
these allegations must be taken as true for the purposes of the motion. 
Cold Metal Process Co. v. United Engineering & Fdy. Co., 3 Cir., 190 
Fed. 2nd 217. 


First, considering the Florida suit for divorce before the decree 
was granted. What were appellant's allegations? That she was neither 
served with a summons or complaint, instead that the appellee had fraud- 
ulently induced her! to sign two typewritten papers. Subsequent to the 
divorce decree she was advised by an attorney that one of these papers 
was in fact a so-called Answer to the Complaint for divorce (App. 1-4). 
Appellant also alleged that she did not appear personally before the 
Florida court nor was she represented by counsel (App. 2). She further 
alleged that the parties lived together as husband and wife until the latter 
part of March 1953 and that he obtained his Florida divorce decree on 
April 21, 1953 (App. 2, 21). Furthermore, appellant alleged that ap- 
pellee obtained an affidavit through misrepresentation to establish a 
simulated Florida domicile and to support his charge of cruelty, which 
affidavit subsequently was repudiated by the affiant (App. 2, 24-26). 


Second, what: were appellant's allegations against the appellee sub- 
sequent to the divorce decree? That two weeks after he. received his 
divorce he applied for a new marriage license in the District of Columbia 
and therein swore that he was a resident of Cobb Island, Maryland (which 


was their former home address), and that he immediately resumed 


married life with his new wife in Maryland and engaged in business and 
voted there in 1953, (App. 2, 20-23). 
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These in the main were the facts alleged by the appellant before 


| 
the District Court, yet the Court granted the motion to dismiss not- 


withstanding that for the purpose of the motion they should be accepted 
as being true. These facts also raised vital questions of procedural 
due process. The Supreme Court in Thompson v. Whitman, 18 Wall 
457 held that it was clear that the jurisdiction of the court by which 

a judgment is rendered in any state may be questioned inja collateral 
proceeding in another, notwithstanding the averments contained in the 
judgment itself. Williams v. North Carolina, 325 U.S. 226, has estab- 
lished the rule that the jurisdiction of the divorcing state|is dependent 
upon the fact of actual bona fide domicile in that state. The state which 
was not a party to the Nevada divorce action, or others who were not 
parties to the divorce proceedings should not be foreclosed by the 
interested actions of others. The Federal District Court |of New York 
in Gonzales v. Tuttman et al., D.C.N.Y. 59 Fed. Supp. 858, citing the 
Supreme Court case of Thompson v. Whitman, this paragraph, has 
stated: "It is well settled that the jurisdiction of any court exercising 
authority of a subject matter may be inquired into in every other court 
when the proceedings in the former are relied upon and brought before 
the latter by a party claiming the benefit of such proceedings." 


In disregarding such a decree as appellee presents |here as a 
basis for res judicata, the Federal court in Horton v. Stegmyer, 175 
Fed. 756 has stated: "A Federal court sitting in equity has jurisdiction 
to disregard or enjoin the enforcement of an unconscionable judgment 
of a state for new causes such as fraud, accident, or mistake which led 
the court into a rendition of a wrong judgment, or prevented the judg- 
ment defendant from availing herself of a meritorious defense that was 
not fairly presented to the court which rendered the judgment." And the 
Federal court in U.S. v. Mashunashey, 72 Fed. 2nd at p. 851 added: 

"In such case the Court does not act as one of review. . |. It scrutinizes 
the conduct of the party obtaining the judgment and if it is found that he 
was guilty of fraud in securing it, he is deprived of its benefits." 
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This Court and our trial courts hold that it is against the public 
policy of the District of Columbia to lend the protection of its courts to 
a party who obtains an out-of-state divorce by simulated residence, and 


when assailed raises the defense of res judicata. Friendwald v. Friend- 


wald, 57 App. D.C., 13, 16 Fed. (2) 509, and Gage v. Gage, 89 Fed. Supp. 
987 citing the Supreme Court in Bell v. Bell, 181 U.S. 175, hold that: 

"A decree of divorce obtained by one spouse by simulated residence in 
a state other than the state of the matrimonial domicile, is not binding 
on the courts of other states or the District of Columbia. It may be 
impeached notwithstanding its recitals as to jurisdiction, service of 


process or appearance." 


Under the full faith and credit clause and the rule of comity, the 
Supreme Court and our District Court have followed the principle of 
the foregoing cases. Andrews v. Andrews, 188 U.S. 14, and Gage v. 
Gage 89 Fed. Supp. 987 have held that: "Ordinarily a valid decree of 
divorce rendered by a court of competent jurisdiction is entitled to 
recognition in another state. It is well settled, however, that a decree 
is not entitled to such recognition either under the full faith and credit 
clause or upon principles of comity if it is void for want of jurisdiction 
in the court which rendered it, either as to the subject matter generally 
or because of the requisite domicile in the state. 


In a case like the present one wherein part of the whole scheme of 
the fraudulent devices of the appellee did not come to light until three 
years after he secured the Florida divorce decree (App. 12-13), this 
Court has held: "A divorce decree or other judgment may be set aside 
at any time for after discovered fraud upon the court, and this includes 
false testimony by the present appellee (formerly plaintiff) before the 
court.''''Dansuel v. Dansuel, 90 App. D.C. 275, 195 F.2 774, citing Hazel 
Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 238. And the appel- 
lant would be entitled to a full hearing on this issue of extrinsic fraud 
under the principle laid down in United States v. Throckmorton, 98 U.S. 


—<—$<—$< $s 
61, where the Supreme Court held: 'Where an unsuccessful party has 
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been prevented from exhibiting fully his case by fraud or deception 
practised upon him by his opponent. . . which show that there has 
never been a real contest at the trial or hearing of the case, are 
reasons for which a new suit may be sustained to set aside the former 
judgment or decree and open the case for a new and fair jhearing." The 
principle established by Throckmorton has been followed and even 
extended by Marshall v. Holmes, 141 U.S. 589, and Publicker v. Shall- 
cross, 106 Fed. 2nd 949 


Now we come to consider whether appellant should|be entitled 
to seek relief in our courts the same as any other resident of the 
District of Columbia. Must a discarded wife cast aside by an errant 
husband resign herself to always remain at the scene of her misfortune 
or is she entitled to seek a new life in an atmosphere where she once 
enjoyed marital bliss? We know of no law or mores of sociology that 
should preclude the appellant from leaving Maryland and returning to 
the District of Columbia in 1953 under the circumstances stated in her 
affidavit (App. 20). And was not appellant likewise entitled because of 
the alleged wrongdoing of the appellee to remove her marital domicile 
back again to the District of Columbia? It is well held that a wife may 
acquire a domicile separate and apart from her husband |whenever it is 
necessary and proper that she should do so, since the right springs 
from the necessity for its exercise and endures for as long as the 
necessity continues, and it was so held by this Court and/is the rule of 
the Supreme Court. McGrath v. Zander, 85 App. D.C. 334, 177 Fed. 2nd 
649, 653; Cheever v. Wilson, 9 Wall, 124; Williams v. North Carolina, 
317 U.S. 287, 296. The Williams case in the sames pages also held that 
the control "in rem" of the United States over the marital status of one 


married person domiciled within the District may be exercised irrespec- 


tive of where the marriage of such person took place, and even though 
the other spouse is domiciled elsewhere. 
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Il 


THE COURT ERRED IN RULING THAT ORDERS OF THE MARY- 

LAND AND FLORIDA COURTS DISMISSING TWO COMPLAINTS 

OF APPELLANT WERE RES JUDICATA 

First, as to the Maryland Order. The appellee did not produce 
before the District Court any written Order of the Maryland court. He 
merely produced a docket entry which indicated that on February 2, 
1955, that court entered an Order dismissing appellant's complaint 
with permission to appellant (plaintiff) to withdraw her Exhibit "A" 


(App. 9). The appellant's attorney was George W. Bowling. Some 


light may be cast to help clear up this ambiguity by examining appel- 
lant's affidavit (App. 20-23) which showed that appellant had left Mary- 
land and returned to the District of Columbia and being advised through 
counsel recommended by the District Legal Aid Bureau that the Florida 
divorce decree should first be questioned before the Florida court that 
granted it, she requested Attorney Bowling to dismiss the Maryland 
complaint, and that Mr. Bowling accordingly dismissed it in February 
1955. Ifthe District Court had granted a hearing on this matter, Attor- 
ney Bowling couldi be produced by appellant to prove that he had volun- 
tarily dismissed the Maryland suit at the request of appellant and she 
would produce a copy of the letter she wrote to Mr. Bowling on this 
matter, a fact which her present counsel is personally acquainted with. 
Furthermore, the Maryland docket entries (App. 9) will show that the 
appellee had his demurrer to the complaint pending for nine weeks beyond 
the time permitted for appellant to amend her complaint, but despite 
this fact the appellee took no action to dismiss the complaint. These 
circumstances alone absent a full hearing to resolve the truth of the 
matter, indicated that this was a voluntary nonsuit. It is well settled 
that when a judgment is relied upon as estoppel or to establish a parti- 
cular state of facts of which it is the judicial result, it can be proved 
only by offering in evidence the entire proceedings in which the same 
was rendered. Salter v. Salter, 80 Ga. App. 263, 55 S.E. 868. It is 
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| 
also the rule that a judgment of nonsuit in a state court is no bar to a 
new action in Federal courts. Gardner v. Michigan R.R, 150 U.S. 349. 


Second, as to the Florida Order. An examination of the Florida 
Order (App. 14) indicates that the Florida court stated that by stipulation 
of attorneys for appellant and appellee, the only matter before the court 
for its consideration whether to dismiss the appellant's amended com- 
plaint rested in Paragraph VII of the complaint. Examination of Para- 
graph VIII clearly indicates that the only allegation therein was one of 
fraud whereby appellee procured the signature of the appellant to an 
Answer to appellee's divorce complaint, The attorneys through the 
said stipulation completely ignored Paragraph 12 of appellant's amended 
complaint (App. 19-20) which alleged lack of jurisdiction by the Florida 
court over the subject matter — no bona fide domicile of the appellee 
in Florida and that corroboration of such alleged domicile and the charge 
of cruelty against appellant was obtained by appellee through extrinsic 
fraud perpetrated upon his own witness, Naomi Farmer, which the latter 
had subsequently exposed (App. 24-25). The appellant now respectfully 
submits that the said stipulation entered into by the attorneys before the 
Florida court was void in that it violated due process of law. In 3 Am, 
Jur. Appearances, Section 32, it is stated: "It is a well settled rule that 
jurisdiction of a court over the subject matter cannot be) conferred by 


| 
the consent or agreement of the parties, nor can the want of such juris- 


diction be waived. Hence, it necessarily follows that a general appear- 
ance by a defendant does not itself confer on the court jurisdiction of 
the subject matter," citing Davis v. O'Hara, 266 U.S. 314; Andrews v. 
Andrews 188 U.S. 14; Holton v. Holton, 64 Or, 290, 129 P. 532. Thus, 
the failure of the Florida court to permit the appellant tq introduce 
evidence to show that neither of the parties were legally domiciled in 
Florida and dismissed her complaint without resolving this issue, was 
not res judicata, and such judgment may be inquired into) by the courts 
of another state. Bell v. Bell, 181 U.S. 175; Streitwolf v/ Streitwolf, 181 
U.S. 179; Haddock v. Haddock, 201 U.S. 502. 
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Even if the Florida court had passed upon the question of its 
jurisdiction and the domicile of the appellee, our Supreme Court and 
leading state courts hold that a special appearance made by the appel- 
lant for such purpose would not be res judicata. That the doctrine of 
res judicata does not apply notwithstanding the ex parte decree of 
divorce or the subsequent proceedings of the Florida court, and that 
this Court could reexamine the findings of jurisdictional facts of the 
Florida court, if appellant's only appearance before the Florida court 
was a special appearance to question its jurisdiction after the divorce 
decree had been granted. Harkness v. Hyde, 98 U.S. 476; Weaver v. 
Weaver, 160 N.Y.S. 642. 


Our Federal courts, following the established principle, have held 
the relationship of husband and wife as coming within the classification 
of a confidential relationship, particularly in fraud cases. Under the 
liberalized procedure provided for by the Federal Rules, it is held to 
be error to dismiss a complaint with prejudice if it appeared that any 
relief could be granted on the facts stated, and that less distinct allega- 
tions are necessary in order to show fraud arising out of such confiden- 


tial relationship as that of husband and wife. Sidebotham v. Robinson, 


216 Fed. 2nd 816; Downey v. Palmer, 1114 Fed. 2nd 116, 117. 


Furthermore, the Florida court had before it the appellee's own 
admission that he/and the appellant were living together in Maryland on 
March 24, 1953 (App. 6-8). 


CONCLUSION 


The District Court was in error in granting the motion to dismiss 
the appellant's verified complaint, which was supported by her affidavit 
and Exhibit "A" and the affidavit of Naomi C. Farmer. 


13 


The District Court erred in denying appellant her day in court, 
and there was no basis for applying the doctrine of res judicata. 


The judgment of the court below should be vacated, and the 
issues of appellee's domicile in Florida obtained by extrinsic fraud 
and the jurisdiction of that court to grant him a divorce|should be 
remanded for a full hearing. | 


Respectfully submitted, 


ANTHONY J. NOONE 
Suite 415 
1028 Connecticut Ave., N.W. 
Washington 6, D.C. 


Attorney for Appellant 
| 


Of Counsel: 


John Henry Fallon 
1028 Connecticut Ave., N.W., 
Washington 6, D.C. 
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APPENDIX FOR APPELLANT 


[ Filed August 20, 1959] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY J. RANDALL, 
1121 24th Street, N.W., 
Washington, D. C., 


| 
Plaintiff, | 
Civil Action No. 2306-59 


Vv. 


RICHARD B, RANDALL, 
Longwood, Florida, 


Defendant. 


ee Nw Ww ww ww Sw we 


COMPLAINT TO SET ASIDE DIVORCE DECREE, 
A PROPERTY SETTLEMENT AGREEMENT, 
AND FOR OTHER RELIEF. 


1. This cause is within the equity jurisdiction of this Court, and 
is founded on the fact that there is diversity of citizenship and the amount 
involved is more than $3,000.00. | 

2. The plaintiff is a citizen of the United States and has been a 
resident of the District of Columbia for more than two years immediately 
preceding the filing of this suit. The defendant is a citizen of the United 
States, and upon information and belief is a resident of the State of Mary- 
land and presently is living in the State of Florida. 

3. The Plaintiff and defendant were lawfully married in England in 
1944, and there were no children born of this marriage.; They settled in 
the District of Columbia in 1946, where both worked for jsalaries for a 
short time, and then decided to engage in the restaurant business together. 
The parties first built a house in Silver Spring, Maryland, taking title 
thereto in their joint names, and thereafter sold said house for more 


2 
than $12,000. They also opened joint bank accounts. They opened a first 
restaurant in Rockville, Maryland, and later operated one in La Plata, 
Maryland. The latter restaurant called the 'Parkway''was located on 
U. S, Route 301 and was operated continuously until November, 1952. 
The plaintiff gave her full time and effort to this venture and contributed 
materially in developing a modest beginning into a successful enterprise, 
the parties amassing more than $70,000.00 concerning which particulars 
will be further developed when plaintiff procures process of this Court 
for inspection of relevant records, 

4, On March 26, 1953, while the parties were living as husband 
and wife at Cobb Island, Maryland, the defendant filed a suit for divorce 
in the Circuit Court, Sebring, Florida, and on the 21st day of April, 1953 
obtained a final decree of divorce. No service of summons or complaint 
was made upon plaintiff, and she did not appear personally before the 
Florida Court nor was she represented by counsel. — 

5. The plaintiff alleges that the defendant left the State of Maryland 
and went to Florida and there established a fictitious domicile for the sole 
purpose of procuring a divorce, as shown by the following facts: 

(a) The defendant left the State of Florida while he was purportedly 
establishing legal residence and returned to Maryland and the nearby 
states on several occasions, and lived and cohabited with the plaintiff 
at their home at Cobb Island, Maryland, until the latter part of March, 
1953. Less than two weeks after securing the divorce the defendant 
returned again to Maryland and applied for a marriage license in the 
District of Columbia, stating under oath in said application that he was 
a resident of Cobb Island, Maryland. Immediately thereafter defendant 
engaged in business and lived with his new wife in Maryland, and was 
registered as a voter there during the year 1953. 

(b) The defendant and his agents prepared a typewritten paper 
titled a "Deposition" to the effect that the defendant was a bona fide 
resident of Florida and defendant by means of fraud and deception 


induced one Naomi C. Farmer, a resident of Maryland, to sign said 


"Deposition” as corroborating witness, an act which witness subsequently 
repudiated under oath. 
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6. At the divorce hearing before the master appointed by the 
Court, the defendant during examination by his attorney testified falsely 
and fraudulently concealed material facts, which it was| his duty to dis- 
close, as follows: 
(a) Defendant testified falsely that he had established legal resi- 
dence in Florida and had no intention of removing from! that state, this 
testimony being contradicted by his conduct and activities as set forth 
in paragraph 5 above. 
(b) Defendant testified falsely that the plaintiff was guilty of 
extreme cruelty when he had no factual basis for such claim, and he 
sought to corroborate his aforesaid testimony by introduction of a 
"Deposition" which he had fraudulently obtained from the aforesaid 
Naomi C, Farmer, as set forth in paragraph 5. 
(c) That defendant testified falsely that the plaintiff had no interest 
in "his property", this testimony being contrary to his sworn statement 
contained in a certain property settlement agreement dated March 24, 
1953, wherein he acknowledged that plaintiff had a joint) interest in the 
family home at Cobb Island, Maryland, which was well known to him to 
be valued at approximately $15,000.00 
(ad) That the defendant fraudulently concealed from the master the 
fact that there was a marital estate to be settled which was valued at 
approximately $70,000.00, and that he had deprived the plaintiff of all 
her rights therein, as well as her rights to alimony and maintenance, 
for an alleged consideration of a mere $1,000.00. 
7. That the defendant and his agents prepared two typewritten 
papers prior to filing the complaint in his divorce suit,!which defendant 
by means of misrepresentation and undue influence induced the plaintiff 
to sign on the 24th day of March, 1953. These papers were in fact an 
Answer and Waiver, and a Property Settlement Agreement, as will be 
subsequently shown, The two papers aforesaid were handed to plaintiff 
by the defendant together with income tax returns and other papers 
which plaintiff recognized. After plaintiff had signed the identified 


papers she asked the defendant what the other two papers meant, and he 
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replied that they were "separation papers," and in an abrupt and demand - 
ing tone ordered her to sign them. They were alone, the defendant had 
removed the telephone and plaintiff was too fearful and confused to resist 
defendant's orders, coupled with the fact that she was emotionally dis- 
turbed because of an eye malady, later diagnosed as glaucoma, from 
which she then suffered, and further was physically fatigued from a 
recent ocean voyage, having returned only three days previously from 
a three month trip to Ireland. Plaintiff was also induced by defendant's 
statement that the documents were "separation papers" to mistakenly 
believe that they were not a final determination of her rights, as she 
still maintained hope that her marriage might be preserved. Immediately 
after she signed the two papers defendant took her to the office of his 
Maryland attorney where an employee of the latter notarized the papers. 

8. Subsequent to the divorce the plaintiff ascertained after legal 
consultation that the two aforesaid papers were not "separation papers” 


but that one was an Answer and Waiver to the complaint, and the other 


was a Property Settlement Agreement. The Answer and Waiver provided 
that plaintiff had agreed that the divorce suit could proceed ex parte with 
waiver by her of all legal notices and the right to cross-examination, and 
it also provided that a Property Settlement Agreement had been entered 
into by the parties whereby all plaintiff's property rights and rights of 
alimony and maintenance had been determined. The alleged Property 
Settlement Agreement, a copy of which is annexed hereto as Exhibit A, 
indicates that as it was typed there was first a blank space for insertion 
of an amount representing plaintiff's share of the property of the parties, 
followed by another blank space for insertion of a periodic payment to her 
of alimony and maintenance. However, after the defendant secured the 
plaintiff's signature under the circumstances described in paragraph 7, 
he subsequently inserted in his own handwriting "$1,000.00" in the first 
space and canceled out the next space. 

9. That the defendant committed extrinsic fraud upon the plaintiff 
about the end of March 1953 when he gave her the $1,000.00 aforesaid 
and at the same time remarked that it would do her for a while and that 
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her property interests would be protected, and plaintiff, as his wife, with- 
out any funds or income, with trust and confidence relied) upon this mis- 
representation and was thereby deceived into believing that the defendant 
would not deprive her of her lawful rights, which promise and misrep- 
resentation was another specious artifice used by the defendant to pre- 
vent plaintiff from discovering that she had already been cheated of her 
property and deprived of alimony and maintenance. 

10. That the Florida decree granted to the defendant was null and 
void to dissolved the marriage, and particularly, failed to effect any 
property rights of the parties, for any of the following reasons: 

(a) The plaintiff was never before the Court either, personally or 
through an attorney. 


(b) The complaint did not raise any issue regarding the existence 


or disposition of any property, nor did it contain any reference to alimony 
or maintenance. 

(c) The Court, in this case, had no jurisdiction to adjudicate as to 
real property situated in the State of Maryland, and 

(ad) The Court made no determination as to the fairness or adequacy 
of the Property Settlement Agreement as required by Florida law. 

11. The delay in bringing this suit has been caused solely by the 
fault of the defendant, all of which will be more fully explained to this 
Court at the proper time. 

WHEREFORE, The premises considered, plaintiff prays that this 
Court grant her the following relief: 

(1) Set aside the said Final Decree of Divorce and|cancel the said 

Property Settlement Agreement. 

(2) Order the defendant to render a full accounting as to the value, 

extent and nature of all the marital property. 

(3) Award the plaintiff counsel fees and costs. 

And for such other relief as to the Court may seem just and 
proper. 
/s/ MARY J. RANDALL 


DISTRICT OF COLUMBIA, ss: 

Mary J. Randall, being first duly sworn on oath according to law, 
deposes and says that she has read the foregoing Complaint by her 
subscribed and that the matters and things therein stated are true, 
except as to those matters stated therein on information and belief, 
and as to those matters she believes them to be true. 

/s/ MARY J. RANDALL 
Subscribed and sworn to before me this 18th day of August, 1959. 


/s/ 
NOTARY PUBLIC, D. C. 


/s/ Anthony J. Noone, 
1424 K Street, N.W. 
Washington 5, D. C. 


/s/ John Henry Fallon, 
Suite 803, 
1028 Connecticut Ave., N.W. 
Washington 6, D. C. 
Attorneys for Plaintiff 


[ Filed August 20, 1959] 
PLAINTIFF'S EXHIBIT "A" 

This agreement made and entered into by and between Richard 
Bowden Randall and Mary Josephine Mulligan Randall, husband and wife, 
they having been married on the 14th day of August, 1944, in the District 
of Totnes, County of Devon, England, by the Registrar of said District, 
one Frank Revell. 

That whereas many differences have arisen between the said 
parties, the purpose of this agreement is to effect a complete and final 
settlement of all property rights between the parties hereto, and any 
rights of the said Mary Josephine Mulligan Randall as to alimony or 
separate maintenance. That this agreement shall be a complete and 
final agreement between the parties and should either party apply to 
any Court for a divorce, that this agreement shall be considered as 
binding between the parties, but subject to the approval of such court. 
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That it is further the intention of the said parties that should such pro- 
ceeding be filed in any Court of competent jurisdiction, that this agree- 
ment shall be made a part of any decree issuing from such Court. 

Now Therefore, for the mutual considerations and covenants on 
the part of the parties to this agreement and the additional considera- 
tion of the sums of monies herein mentioned, it is hereby agreed as 
follows: 

1. That the said Richard talc ere mein pay) unto the said 


Mary Josephine Mulligan the sum of $/ 000 20 concurrently with 


the execution of this agreement and shall pay the further sum of $~———_ 
per month, the first said payment to be made thirty (30) days from the 
date hereof, and at thirty (30) days intervals thereafter, for the period 
of ten years from date hereof. That the said sums shall constitute full 
and complete payment for any and all sums which may be) due the said 
Mary Josephine Mulligan Randall by the said Richard Bowden Randall 
for any and all interest which she the said Mary Josephine Randall may 
ever have had, may now have, or may in the future have to the joint 
properties of the said parties hereto or to the individual properties of 
the said Richard Bowden Randall, and especially that certain piece and 
parcel of property now owned jointly by the said parties, located on Cobb 
Island, Charles County, Maryland. 
2. That the said Mary Josephine Mulligan Randall does and by this 
agreement release the said Richard Bowden Randall from any and all 
claims of any nature whatsoever, from this time henceforth and does by 
these presents covenant and agree that the sums as set forth in paragraph 
one (1) above constitute full and complete settlement, satisfaction and 
accord on the part of the said Richard Bowden Randall. That she will 
execute and deliver unto the said Richard Bowden Randall all deeds or 
legal indentures which he may forward to her or request her to execute 
which pertain to any properties now owned by the said parties to this 
agreement or which may require clearification as a result of this agree- 


ment. 
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3. That all properties which were owned separately by the said 
parties hereto prior to the said marriage, or which are personal in 
nature and recognized as the individual properties of the said parties 
shall be henceforth considered as the individual properties of the said 
parties and may be dealt with as separate property of the said parties. 

4. That each party to this agreement does hereby agree to the 
relinquishment of any dower right or right of inheritance of the other 
party to this agreement and will voluntarily execute such relinquish- 
ment, waiver of inheritance or disavowlment of interest upon the request 
of the said party. 

5. That henceforth, the said parties may live their separate lives 
and shall in no manner molest or annoy the other party in his or her 
separate lives or business; That either party may enter into or engage 
in business as a single person without accounteability to the other in 
any manner whatsoever. 

IN WITNESS WHEREOF, the said parties hereto have hereunto 
set their hands and seals this the 24th day of March, A.D., 1953 in 
duplicate. 


/8/ Mary J. Randall [SEAL] 
/s/ Richard B, Randall [SEAL] 


STATE OF MARYLAND 5 
County of Charles is 
I, Joyce M. Hancock, a ee Public in and for the above State and 
County, an officer authorized to take acknowledgements and administer 
oaths, do hereby certify that on this day personally appeared before me 
Richard Bowden Randall and Mary Josephine Mulligan Randall, to me 
well known, and acknowledged that they executed the foregoing agree- 
ment for the purpose therein expressed, And the said Mary Josephine 
Mulligan Randall, to me well known, and known to me to be the wife of 
the said Richard Bowden Randall, upon an examination made before me 
separate and apart from her said husband, did acknowledge that she 
entered into and executed said agreement freely and voluntarily and 
without compulsion, constraint, apprehension, or fear of or from her 
said husband, 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my official seal, this the 24th ‘day of March, A.D., 1953. 

/8/ Joyce M, Hancock 
My commission expires May 4, 1953. 

Filed April 7, 1953 at 11 o'clock a.m. H.T, Piety Clerk, By Earl Rich, 
Deputy Clerk. 


[ Filed September 23, 1959] Exhibit "'C" 
IN THE 
CIRCUIT COURT FOR CHARLES COUNTY 
MARYLAND 
MARY JOSEPHINE RANDALL, ) 
Vv. Equity No. 292A 
RICHARD BOWDEN RANDALL ) 


DOCKET ENTRIES 
June 11, 1953 Bill of Complaint fd. 


June 12, 1953 Subpoena with copy & copy of Bill of Complaint issued 
to Sheriff of Charles County. 


July 6, 1953 Sheriffs ret "Summoned, etc."'. fd. 
July 23, 1953 Demurrer of Deft. fd. 


Dec. 14, 1953 Motion by Plff Atty to file Exhibit A. 
Motion granted and Exhibit A fd. 


Hearing on demurrer before Judge Digges. 
Demurrer sustained with leave to amend within 15 days. 


Jan. 5, 1954 Amended Bill of Complaint fd. 
Jan. 8, 1954 Demurrer to amended Bill of Complaint fd. 


Nov. 18, 1954 Hearing on Demurrer before Judge Digges. 
Demurrer sustained with leave to amend within 10 days. 


Feb. 2, 1955 Order of Court of Dismissal and permission to with- 
draw Plaintiff's Exhibit "A", and ordering plaintiff 
to pay costs fd. 


Plaintiff Atty - George W. Bowling 

Defendant Atty - Rudolf A. Carrico 

STATE OF MARYLAND, COUNTY OF CHARLES, to wit: 
THIS IS TO CERTIFY that the above and aforegoing)is a true and 

correct copy of the Docket Entries in the above entitled Cause, as taken 

from the Equity Records of Charles County, Maryland, 


IN TESTIMONY WHEREOF, I here- 

unto set my hand and affix the seal of 
the Circuit Court for Charles County, 
Maryland, this 16th day of September, 
1959. 


/s/ Patrick C. Mudd, Clerk, Circuit 
Court for Charles County, Md. 


10 


[ Filed September 23, 1959] 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY J. RANDALL, 
1121 24th Street, N.W., 
Washington, D. C., 


Plaintiff, 
Vv. 


RICHARD B. RANDALL, 
Longwood, Florida, 


) 
) 
Civil Action No. 2306-59 
) 
) 
) 
) 


Defendant. 


MOTION FOR SUMMARY JUDGMENT, OR IN ALTERNATIVE, 
TO QUASH SUMMONS AND TO DISMISS 


The defendant, Richard B, Randall, by his attorney, respectfully 
moves this Court to grant defendant summary judgment, or in alternative, 
to quash the writ of summons and to dismiss the subject cause, and as 
reasons therefor shows the Court as follows: 

1, That this Court has no jurisdiction over the defendant. 

(a) The defendant at the time of service (and 
presently) is not in the United States, but 
working on a U.S. Missile range on the Island 
of Antigua. 
Summons was left upon Mrs. Charlotte M. Randall, 
present wife of the defendant, at their residence 
at Maitland, Florida, while the defendant was on 
the Island of Antigua. 
2, This Court does not have jurisdiction over the subject matter. 
The marriage of the parties and the marital domicile 

of the parties was not in the District of Columbia. The 

parties were married on August 14, 1944, in the County of 

Devon, England. Subsequent thereto, as shown by the attached 

pleadings, the parties lived in Charles County, Maryland. 
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Thereafter, the defendant moved to Florida where | he was 

domiciled and divorced from the plaintiff who continued to 

reside in Maryland, all of which is shown by attached copies 

of pleadings of previous litigation between the parties. 

3. The relief for which the plaintiff sues the defendant in this 
cause is res judicata by virtue of a Final Decree of Divorce having been 
entered in the Circuit Court, Tenth Judicial Circuit in and for Highlands 
County, Florida. A certified copy of the final Decree of Divorce between 
the parties, entered in said Court on April 21, 1953, is attached hereto 
as Exhibit "A". 

4. The matter for which the plaintiff seeks relief is res judicata 
by virtue of the Order to Dismiss, entered by the Circuit Court of 
Charles County, Maryland on February 2, 1955, in Equity No. 292A. 

The same relief which the plaintiff seeks in this 

Court was sought in the Circuit Court for Charles County, 

Maryland. There is attached hereto and made a part 

hereof, as Exhibit 'C", a certified copy of the Docket 

entries in Equity No. 292A in the Circuit Court of Charles 

County, Maryland, and a copy of the Amended Bill of Com- 

plaint, filed therein, as Exhibit "D", 

5. The plaintiff is barred by reason of having elected to pursue 
her remedy in the said Circuit Court for the Tenth Judicial District in 
and for Highlands County, Florida, and in the Circuit Court for Charles 
County, Maryland. 


| 
6. For the reasons stated in the Points and Authorities attached 
| 


hereto, and for such further and additional reasons as will be argued in 
the hearing of this Motion, 


DAVID I, ABSE' and RUDOLF A. CARRICO 
Attorneys for the Defendant 


By: /s/ David I. Abse' 
1001 Pennsylvania Building 
Washington 4, D, C. 
REpublic 7-2008 


| 12 Exhibit A 
[ Filed Sept. 23, 1959] IN THE [ To Motion to Dismiss] 


CIRCUIT COURT TENTH JUDICIAL CIRCUIT IN AND FOR 
HIGHLANDS COUNTY, FLORIDA 
RICHARD BOWDEN RANDALL, ) 3a Chancery: 
Plaintiff, 


) 
ve BILL FOR DIVORCE 
) 
) 
) 


MARY JOSEPHINE MULLIGAN RANDALL, 
Defendant. 


FINAL DECREE 

This cause coming on to be heard upon motion of the plaintiff, and 
the Court having before it the entire record, the report of the Special 
Master and testimony taken de bene esse, and the Court having read 
and considered the same, the Court does find as follows: 

AS A MATTER OF FACT: 

1. That the plaintiff and defendant were married on the 14th day 
of August, 1944 in the District of Totnes, County of Devon, England by 
one Frank Revell, Registrar for said County. 

2. That no children have resulted from this union. 

3. That the plaintiff is a resident of the State of Florida and the 
defendant, although not a resident, has voluntarily appeared and answered 
the complaint filed herein, 


4. That an agreement has been entered into by and between the 


parties in determination of all property rights and interests of the 
respective parties to this cause. 

5, That the evidence of the plaintiff substantiates the allegations 
of the Bill of Complaint and that the evidence taken de bene esse further 
substantiates and corroborates the allegations and testimony of the 
plaintiff. 

AND AS A MATTER OF LAW, I find: 

1. That the plaintiff and defendant are man and wife. 

2. That the Court has jurisdiction of the parties and of the 
subject matter of these proceedings. 
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3. That this cause is before the Court upon bill and answer. 

4, That the plaintiff has sustained his bill by competent and sufficient 
testimony and that the equities are with the plaintiff. 

5. That the plaintiff is a resident of the State of Florida and has been 
for more than ninety days prior to the filing of his bill of| complaint. 

6. That the plaintiff, Richard Bowden Randall is entitled to the entry 
of a decree of divorce a vinculo matrimonii from the defendant Mary 
Josephine Mulligan Randall. 

WHEREUPON, it is ORDERED, ADJUDGED AND DECREED BY THIS 
Court as follows: 

1. That the plaintiff, Richard Bowden Randall and the defendant, 
Mary Josephine Mulligan Randall, be and they are hereby divorced a 


vinculo matrimonii one from the other and the bonds of matrimonii forever 
dissolved. 
2. That the property agreement between the parties be and the same 
is hereby approved and ratified and made a part of this decree. 
DONE AND ORDERED IN CHAMBERS at Sebring, Florida, this the 
21st day of April, 1953. 


/s/ D. C. Rogers 
Circuit Judge 


State of Florida 
County of Highlands: 


I, H. T. PIETY, Clerk of the Circuit Court in and for the State and 
County aforesaid, do hereby certify that the above and foregoing is a true 
and correct copy of Final Decree between Randall and Rahdall, in this 
office on the 21st day of April, A.D. 1953 and recorded in|/C.O. Book 39 
Under File No. 118424. 

IN WITNESS WHEREOF I have hereunto set my hand and official 
seal at Sebring, Florida this the 21st day of April A.D. 1953. 

H. T. Piety, Clerk By: /s/ Earl Rich, D. 

(Seal) 
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. Exhibit B 

[Med September 25; 23531 [To Motion to Dismiss] 
ORDER GRANTING MOTION TO DISMISS 


This cause came on to be heard on November 28, 1958, at 2 o'clock 


p.m., in Chambers at Wauchula, Hardee County, Florida, upon Motion of 


the Defendant to Dismiss the Complaint. At the conclusion of the hearing 
the Court granted five (5) days in which to submit a Memorandum of Law 
as to the sufficiency of the main allegations of the Complaint as set forth 
in Paragraph VIM thereof. It was agreed by Counsel for Plaintiff and 
Defendant that the essence of the Complaint rested in this paragraph. 
The Court, having heard full argument by attorneys for the Plaintiff and 
Defendant respectively, and failing to have received the Memorandum of 
Law in support of the Complaint, and after due consideration, it is -- 

ORDERED, ADJUDGED AND DECREED that the Motion to Dismiss 
be, and the same is hereby sustained, and the Plaintiff's Complaint and 
Amended Complaint be and the same are hereby dismissed with prejudice. 

DONE AND ORDERED in Chambers at Sebring, Highlands County, 
Florida this 18th day of December, A.D. 1958. 


Gunther Stephenson 
Judge of Circuit Court 


(Seal) 

Certified to be a true copy 
H. T. Piety Clerk 

By Vera Bowen, D.C. 


[ Filed September 23, 1959] Exhibit D 
[ To Motion to Dismiss] 


IN THE 
CIRCUIT COURT FOR CHARLES COUNTY 
MARYLAND 


MARY JOSEPHINE RANDALL 
2721 Fourteenth St., N.W. 
Washington, D. C., 


- In Equity No 


RICHARD BOWDEN RANDALL 
Cobb Island, Maryland, 


) 
) 
) 
Plaintiff, 
) 
) 
) 
) 


Defendant. ) 
AMENDED 
BILL OF COMPLAINT 
To the Honorable, the Judges of said Court: 

1, That the plaintiff, Mary Josephine Randall, is a resident of the 
City of Washington, D.C., of a majority and sues in her own right. 

2. That the defendant is a resident of Charles County, Maryland, 
and is sued in his own right. 

3. That the plaintiff and defendant were married on the 14th day 
of August, 1944 in the District of Totness, County of Devon, England by 
one Frank Evell, Registrar for said County. 

4, That no children have resulted from this said union, 

5. That on or about the 5th day of December, 1952,'the plaintiff 
left for Southampton, England to visit her relatives there with her hus- 
band's permission and good will. 

6. That up until this time the plaintiff and defendant lived together 
as man and wife at Cobb Island, Charles County, Maryland. 

7. That while in England on her vacation the plaintiff received 
numerous letters from the defendant written in such a manner as to 
lead her to believe that the defendant was happily married and as a 
result of these letters she took an extended vacation and did not return 
to this country until March 21, 1953. 
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8. That on or about the 21st day of March, 1953 the plaintiff was 
met in New York by the defendant and the two of them then drove by 
automobile to their residence at Cobb Island, Charles County, Maryland. 
9, That upon arriving at their residence the defendant gave to the 
plaintiff some papers to sign among them was a separation agreement 
and Maryland Income Tax returns. 

10. That she did not desire to sign the separation agreement, but 
fearing for her safety as result of the defendant's frame of mind, she 
signed all papers fixed for her signature by the defendant, even though 
the separation agreement had blank spaces for the amount of money she 


was to receive and the amount of money she was to receive per month as 


alimony, but to this date the plaintiff has not received a copy of the same. 

11. That after signing the papers the defendant stated that there 
was some money on the dresser in the bedroom which would run her for 
a while which the plaintiff found and the amount was found to be one thou- 
sand ($1,000.00) dollars. 

12. That the defendant did not discuss with her the amount of settle- 
ment and that this amount was blank in the separation agreement, but that 
she was led to believe that she would receive an equitable settlement after 
signing this agreement, 

13. That the defendant soon after the plaintiff left on her vacation 
went to Florida for the sole purpose of obtaining a divorce and filed suit 
for a divorce in that state, representing to the Court that he was a resi- 
dent of the State of Florida, when all the time the defendant had no inten- 
tion of living in the State of Florida as evidenced by his moving back to 
the State of Maryland after obtaining a divorce from the plaintiff, and 
accepting work here in Charles County; and that he still maintains his 
voting residence in said Charles County, 

14, That on the 21st day of April, 1953 a decree of divorce was 
obtained by the defendant in The Circuit Court, Tenth Judicial Circuit in 
and for Highlands County, Florida, incorporating into the same the separa- 
tion agreement the plaintiff had signed previously, certified copy of said 
decree of divorce) being hereto attached and marked plaintiff's exhibit "A". 
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15. That after receiving a copy of the divorce which incorporated 
the separation agreement therein she finally located a copy of the separa- 
tion agreement which separation agreement gave her One Thousand 
($1,000.00) Dollars as full settlement of her rights against the defendant 
and a monthly payment of nothing, that she still does not have a copy of 
the said separation agreement, but saw this one in someone else's 
possession, 

16, That though the conduct of the plaintiff toward the defendant 
has been that of a good, faithful and chaste wife and beyond reproach, the 
defendant on the 21st day of March, 1953 deserted the plaintiff and that 
such separation was deliberate and final and beyond any hope of recon- 


ciliation. 


17. That she did not know the location of the defendant at the time 
of receiving the copy of the divorce decree but on ieee of his where- 


abouts on the 9th day of June, 1953 papers were immediately filed to 
set aside the divorce decree of the Florida Court. 
TO THE END, THEREFORE: 

1. That the decree of divorce obtained by the defendant in the 
State of Florida be declared null and void. 

2. That the separation agreement between the plaintiff and defend- 
ant be declared null and void. 

3. That the Court may allow her counsel fee and permanent ali- 
mony on final decree in said cause. 

4, That she may have such other and further relief as the nature 
of the case may require. 

May it please Your Honors to grant unto the plaintiff the writ of 
subpoena directed to the defendant, Richard Bowden Randall, who is 
living at Cobb Island, directing him to be in this Court on some certain 
day to be named therein, either in person or by Solicitor to show cause, 
if any he may have, why a Decree ought not be passed as prayed. 

And, as in duty bound, etc. 


/s/_ George W. Bowling 


George W. Bowling 
Attorney for! Plaintiff 
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I hereby certify that copy of the above Amended Bill of Complaint 
was served on the defendant by leaving a copy of same with Rudolf A. 


Carrico, Attorney for the defendant, this 5th day of January, 1954. 
/s/ George W. Bowling 
George W. Bowling 


Attorney for Plaintiff 
I hereby consent to the filing of the above Amended Bill of 
Complaint on the 5th day of January, 1954. 


/s/ Rudolf A. Carrico 
Rudolf A. Carrico 
Attorney for Defendant 


{ Filed in U.S. District Court September 24, 1959] 


IN THE 
CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT 
IN AND FOR HIGHLANDS COUNTY, FLORIDA 


MARY JOSEPHINE MULLIGAN RANDALL, 
Complainant, 


ee In Chancery No. 7787 


RICHARD BOWDEN RANDALL, 


) 
) 
) 
) 
) 
) 


Defendant. 


AMENDED BILL OF COMPLAINT 
IN THE NATURE OF A 
BILL OF REVIEW 


Comes now the Complainant, Mary Josephine Mulligan Randall, 
by her undersigned attorney, and files this her amended Bill of Com- 
plaint in the nature of a Bill of Review to set aside divorce decree No. 
7079 entered by this Court on the 21st day of April, 1953, and would 
respectfully show the Court as follows: 


* * * * * 
8. Your Complainant alleges that the said answer bearing your 
Complainant's signature was procured from your Complainant by the 
Defendant by fraud, duress and artifice in that on or about March 24, 1953, 
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the Defendant at their home in Cobb Island, Maryland, placed before 
your Complainant a batch of papers and told her to sign|them, the top 
papers being internal revenue tax returns which were signed. As to the 
balance of the papers, when your Complainant made inquiry as to the 
nature of the papers, the Defendant moved toward your Complainant in 
a threatening manner. Your complainant, apprehending physical bodily 
harm and injury to her person, then noticed that their telephone had been 
removed and the parties hereto were alone in the house, The defendant 
again demanded in a threatening tone of voice that the Complainant sign 
the papers, and that she did not need to read them but just to sign her 
name. Your Complainant alleges that she had no knowledge of what the 
papers before her contained and that out of fear of apprehension of 
physical danger to her person, that your Complainant did sign as the 
Defendant demanded. 

9. The Defendant then required your Complainant to get into his 
automobile and took her to his attorney's office in LaPlata, Maryland 
wherein your Complainant was immediately escorted by the Defendant 
to his said attorney's office where a clerk who was working in said 
office asked your Complainant if the signatures on the paper were her 
signatures, to which your Complainant answered affirmatively. At all 
times the Defendant was standing directly behind your Complainant, and 
your Complainant was so confused and upset and in fear|for her personal 


safety that she was unable to raise any questions concerning the contents 
| 


of said papers. 
* * * * * 

11. Your Complainant would show the Court that at the time of the 
aforesaid decree on the 21st day of April, 1953, that your Defendant was 
seized and possessed of substantial wealth, to which your Complainant 
throughout their married life with each other materially contributed her 
physical efforts in the accumulation of same and that as/a result of the 
Defendant's fraud, artifice, coercion and duress, that your Complainant 
has been cut off without a dime. 
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12. Your Complainant would also show the Court that the juris- 
diction of this Court to obtain the said Decree of divorce on April 21, 
1953, was obtained by fraud upon the Court in that the Defendant, Richard 
Bowden Randall, was never a bona fide resident of the State of Florida 
until or about March 30, 1953, and, further, your Complainant would 
further show the Court that the Defendant's witness, Naomi Farmer, 
corroborating the Defendant's testimony in regard to his residence in 
the State of Florida prior to filing his Bill of Complaint for the said 
divorce, in said cause, has repudiated her testimony in regard to said 
residence of the Defendant in the State of Florida. Your Complainant 
would also show the Court that the Defendant was never a bona fide 
resident of the State of Florida for more than ninety days prior to the 
filing of his Bill of Complaint in this Court, and, therefore, that this 
Court had no jurisdiction in which to grant a decree of divorce to the 
Defendant, and that your Complainant and the Defendant were living as 
husband and wife in Cobb Island, Maryland, until on or about March 30th, 
1953. 


[ Filed October 28, 1959] Plaintiff's Exhibit B 


T iti t 
UNITED STATES DISTRICT CourT [4° CPPesit Sanniave 


FOR THE DISTRICT OF COLUMBIA Judgment and to 


MARY J. RANDALL, Dismiss Complaint] 


) 
Plaintiff, ) 

“= ) Civil Action No. 2306-59 
RICHARD B, RANDALL, ) 
Defendant. ) 


AFFIDAVIT OF PLAINTIFF 
DISTRICT OF COLUMBIA, ss: 
I, Mary J. Randall, having been duly sworn on oath, declare as 
follows: 
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1, After my marriage to Richard B. Randall, the defendant, we 
first settled down in the District of Columbia where we both got jobs. 
After working there for a short while, we moved into Maryland and 
started in the restaurant business together. This was in 1948, and we 
stayed in the restaurant business until November, 1952, It was at that 
time that my husband suggested to me that we should quit business 
altogether because we had a lot of money saved and that! we needed a 
vacation. I went on a three month trip to England and Ireland to see 
relatives, my husband having declined to go along because, he said, he 
wanted to stay at home and wind up the business. While|I was away Mr. 
Randall always kept in touch with me and I didn't have the least suspicion 
that there was anything wrong with our married life. 

2. On or about March 21, 1953, I got back from my trip and my 
husband met me in New York after I got off the boat and) we drove back 
to our home at Cobb Island, Maryland. I was fatigued after my ocean 
trip and my eyes were bothering me; I had glaucoma, although I didn't 
know it then. In a few days I learned something that caused me great 
concern. While I was away, my husband was running around with a Mrs. 
Charlotte Lethbridge. I knew her because she used to visit us. 

3. On or about March 24, 1953, I was sitting in the living room of 
our home at Cobb Island when my husband came in with a batch of papers. 
He put them in front of me and told me to sign them. The ones on top I 


noticed were income tax returns, so I signed those, and then turned to 
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the others which were long typed papers. There were two of these long 


papers and I asked my husband what they were all about, and he answered, 
"They are just separation papers." This stunned me and I started to turn 
the sheets over when suddenly he moved closer and raising his voice said 
"You don't need to read them, just sign them", As this was all so sudden 
and without any previous notice as to what he had in mind, I was terribly 
confused. I looked around me not knowing what to do, and then I noticed 
that the telephone was missing off the wall. Because I was tired after the 
trip and very nervous because of my eye trouble and rather concerned 
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because of the other woman, this new turn gave me a feeling of helpless- 
ness that I cannot describe; but it seemed to me that as he had said 
"separation papers" it was only something preliminary and I didn't 
want to cause trouble because I wanted to preserve my marriage, so 
with all this on my mind I went ahead and signed the two papers. I 
seemed to feel better when it was over with. Then my husband picked 
up the whole batch of papers and took them out to the car and came back 
a few minutes afterwards with the telephone which he reinstalled and 
turned to me and said, "Now you can call up your friends and tell them 
all the news”. Shortly afterward he took me to La Plata and his attorney's 
secretary asked me if the signature on the papers was mine and I 
answered yes. I afterwards found out that she notarized the papers. 

4. During the next few days my husband kept to himself, but I 
was quite upset and didn't know what to do because I had no idea what 
his next move was going to be. He had left no copies of those two papers 
with me. His attorney hadn't contacted me. I felt the best thing to do 
was to wait and hope for the best. Then on or about March 30 he said 
to me that he was going to go to Florida for a while to live by himself. 
I told him that I didn't want him to leave me and he replied, "We might 
get together again". As he was taking off he said, "There is some money 
in there that will do you for a while", and I found a check for $1,000.00 
on my dressing table. 

5. Around the middle of April, 1953, I went with my friend, Mrs. 
Polly Perry to the post office at Cobb Island. I was staying with her 
at her home near Cobb Island as I was alone, having stayed in the house 
only a few days after my husband had left me. To my great surprise 
Mr. Randall was there and had picked up some mail. He joined us later 


at the Cobb Island home. I again asked him, in Polly's presence, why he 


was leaving me or what had I done to cause him to do it, and he replied, 
"Nothing at all; I guess I'm hardheaded and a fool". I ventured to ask 
him what he was doing with the money we had, and he replied, "Don't 
worry, you'll be taken care of", That was the last time I saw my hus- 
band. 
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6. Around the end of April, 1953, I received by mail a copy of the 
Florida divorce decree to the effect that my husband had obtained an 
absolute divorce from me at Sebring, Florida, on April 21, 1953. I took 
the paper to a local attorney, While in his office I recognized a paper 
on his desk as one of the papers I had signed at our home in Cobb Island 
on March 24, 1953. It was the property settlement agreement, as the 
lawyer explained to me. I now recalled that when I signed it, it had two 
blank spaces in it, but they were now filled in in my husband's writing - 
an entry of $1,000.00" in the first space and a "stroke" drawn through 
the second space. | 
7. I looked around for legal assistance, and during June 1953 
Attorney George Bowling, La Plata, filed suit against my husband in 
Maryland to set aside the Florida divorce. He got service on him at 
Colonial Beach, Maryland, where he was working or in business and 
living there with his new wife. He had applied for his marriage license 


in the District of Columbia on May 7, 1953 and remarried there on or 


about May 15, 1953. In fact he went to Florida just to get the divorce, 
and when he got it he immediately returned to Maryland. Also, when 
he applied for his marriage license in the District of Cdlumbia, he 
swore that he was a resident of Cobb Island, Maryland. , The woman he 
married was the Mrs. Charlotte Lethbridge I have mentioned previously 
in this affidavit. 
8. During the Summer of 1953 I returned again to|the District of 
Columbia because my old friends were there, my eyes were bothering 
me as much as ever, and I was badly in need of a job. I/told my friends 
about my marriage problem, and acting on their advice I consulted the 
Legal Aid in the District and was referred to Mr. Noone, one of my pres- 
ent attorneys. As a result of his advice, I requested Attorney Bowling to 
have the Maryland suit dismissed so that I could question the Florida 
divorce before the same court that granted it. Mr. Bowling accordingly 
had the suit dismissed in February, 1955, and later on Mr. Noone filed 
suit before the Florida court to set aside the divorce decree. 


/s/ Mary J. Randall 
[ Jurat dated October 26, 1959] | 


PREP Och: 28719821 PLAINTIFF'S EXHIBIT "C" 


[To Opposition to Motion for Summary 


Judgment and to Dismiss 
AFFIDAVIT OF NAOMI C. FARMER Complaint] 


STATE OF MARYLAND, ss: 

Naomi C. Farmer, Bel Alton, Maryland, being first duly sworn on 
oath, deposes and Says: 

I have known Richard B. Randall and his former wife, Mary 
Josephine M. Randall, since September 1950. I worked for them as a 
cook at their Parkway Restaurant on Route 301, La Plata, Maryland, 
from September 1950 to November 1952. 

I worked six days a week regular. They dida big business. The 
restaurant could seat at least eighty people on the first floor and about 
seventy five people in the basement. They had six waitresses and the 
restaurant was open seven days a week from 7 in the morning until 11 
midnight, except the two liquor bars which closed at 12 midnight. They 
had two bars. 

Mr. and Mrs. Randall were always there. He was the manager 
and she helped him and she also helped us with the cooking and saw that 
the waitresses took care of the customers and that everything was kept 
clean and running smooth. 

Mr. Randall was not much of a mixer. He was hard to figure out; 


he made me cry one time, but he was not mean to me. It is a real 
shame the way he afterwards treated Mrs. Randall and the way he pulled 


a smart one on me in Signing that paper which I will tell you about before 


we get through. I now want to tell you that Mrs. Randall was a good 
mixer, and she treated everybody all right. 

All during the time I worked for them, they seemed to get along 
all right. Mrs. Randall was always very understanding and treated the 
customers o.k. and cooperated with Mr. Randall all along. No one in 
the world could accuse her of being cruel to Mr. Randall; she never 
interfered with his business end of the restaurant and she never acted in 
any way to keep customers out of the restaurant. The truth is that she 
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brought lots of customers back in because I knowed it. 
be the cause of Mr. Randall getting sick or to worry, and 
looked like he was sick or worried to me. 


She never could 


he never 


Really I never saw any 


trouble between them while I worked for them. After I got through 


work Mr. and Mrs. Randall took turns in driving me to mi 
the road at Bel Alton. 

Now I want to tell you about the paper I mentioned a 
ago. 
my house at Bel Alton. He said to me "Naomi, you have 
over two years. Will you do something for me, and here 
($5.00) for yourself. 
two years." 
see what was in it. 
signed the paper he told me to come along with him to La 
to tell you that my friend, Joe Harvey, was in my home w 
happened, but he didn't pay any attention. SoI went with 
to La Plata and he took me into his lawyer's office: 


it was all about. But I know that it was lawyer Carrico's 


I took the $5.00 and signed the paper. 


ly home down 
| 


\little while 


I t was during the early part of 1953 that Mr. Randall came to 


‘known me for 


is Five Dollars 


Will you sign this paper that you have known me 
I noticed that he had kept the paper folded and I couldn't 


When I had 
‘Plata. I want 
hen all this 
Mr. Randall 


I didn't know what 


| office, and 


they did something with the paper there but they kept it folded all the 


time and they didn't tell me anything about what was in it and I have no 


chance to read it. 
Randall when he told me that wrong story at my home whe 
paper and that I had done a great wrong to Mrs. Randall. 


Later on I found out that I had been fooled by Mr. 


n I signed the 
, When I found 


this out, I told Polly Perry, who had worked for the Randall's, that I 


hoped Mrs. Randall would not think bad of me. I think it 
trick by Mr. Randall against Mrs. Randall. I had signed 
cause I never knowed it was anything against Mrs. Randal. 


was a dirty 
that paper be- 


1M 


} remember too that after we left his lawyer's office, Mr. Randall 


drove me home. On the way down he told me that I must 


more at the Parkway Restaurant, because he was going to 


not work any 


get a place at 


Colonial Beach, Virginia, and he would have a high class place and would 


give me a job right quick. 


He never contact me or anything since. 
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I want to tell you too that after I found out that Mr. Randall had got 
a divorce from Mrs. Randall down in Florida, I told Polly Perry and 
other friends we knew how could it be that Mr. Randall could ever get a 
divorce from Mrs. Randall. AndI was so surprised at how he changed 
because I never knowed anything wrong with him except that he came 
around with that woman, and they say he later married her. They called 
her Charlotte (Charlotte Letiftidge) . She used to come to the Parkway 
Restaurant back in the summer of 1952. 

Nobody has promised me or given me anything for this my sworn 
- statement, and everything I say here I say it free and it is the whole 
truth. I see that it\is typed on three (3) sheets and I have signed my 
name on the margins of the first two sheets and on this one. I have not 
made any corrections. 


/s/ Naomi C. Farmer 


State of Maryland, ) gg. 
Charles County ) : 
Sworn and subscribed before me this 28th day of July, 1956 


/s/ Philip R. W. McDonagh 
[SEAL] Notary Public 


[ Filed November 9, 1959] 


ORDER 

The Motion of the defendant, Richard B. Randall, for Summary 
Judgment, or in the Alternative to Quash Summons, and to Dismiss, 
came on for hearing by the Court on October 29, 1959, and upon consid- 
eration of said Motion with Authorities and the exhibits attached thereto, 
together with the Amended Bill of Complaint in the Nature of a Bill of 
Review, filed in Chancery No. 7787 in the Circuit Court for the 10th 
Judicial Circuit in and for Highlands County, Florida, admitted pursuant 
to Request for Admission therefor, and upon further consideration of the 
Opposition to said Motion, together with Points and Authorities and af- 
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fidavits appended thereto, and after argument by counsel for the parties, 


it appearing to the Court that the Motion of the plaintiff should be granted, 
now, therefore, it is by the Court this 9th day of November, 1959, 
ORDERED: That the Complaint filed herein by Mary J. Randall, 
plaintiff, be and is hereby dismissed, with prejudice; casts to be taxed 
against the plaintiff. 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Certificate of Service] | 


[ Filed December 8, 1959] 


NOTICE OF APPEAL 


Notice is hereby given this 8th day of December, 1959, that Mary 
J. Randall, plaintiff in above captioned case hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment of 
this Court entered on the 9th day of November, 1959 in favor of Richard 
B. Randall, defendant, against said Mary J. Randall, plaintiff. 


/s/ Anthony J. Noone 

/s/ John Henry Fallon 

Attorneys for Plaintiff 
[Service] 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 
The Questions presented are: 


1. Whether an order entered December 18, 1958 by the Circuit 
Court for Highlands County, Florida, dismissing with prejudice a suit 


brought by Appellant against Appellee seeking to set aside (a) the divorce 


decree entered by that Court in favor of Appellee against Appellant, 

(b) to declare null and void property settlement agreement between the 
parties ratified by that Court, (c) and for an accounting and other relief, 
all based upon fraud and deceit practiced on said Court and the Appellant, 


is res judicata as to these issues raised by the pleadings. 


2. Whether an order of Court entered "short on the docket" dis- 
missing Appellant's suit filed against Appellee in the Circuit Court for 
Charles County, Maryland, after that Court sustained two demurrers to 
Appellant's Bill of Complaint and Amendment thereto seeking to set 
aside a Florida divorce decree obtained by Appellee, terminating their 
marriage, for declaring null and void the separation agreements signed 
by her and for accounting and other relief, is a final order and makes 
the issues raised in said Amended Bill of Complaint res judicata against 


Appellant. 


3. Whether the Appellant is estopped from bringing this suit in 
the U. S. District Court for the District of Columbia by reason of her 
having elected to pursue her remedy in the Circuit Court for the Tenth 
Judicial District in and for Highlands County, Florida, and in the Cir- 
cuit Court for Charles County, Maryland, where the issues presented 
in all three proceedings are identical and where the litigation in said 
Florida and Maryland Courts terminated in final orders against the 
Appellant. 


STATEMENT OF QUESTIONS PRESENTED . 
COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Order of the Circuit Court for Charles County, 
Maryland Dismissing the Appellant's Suit without 
Qualification is a Final Order and is Res Judicata 
Of Appellant's Right to Maintain the Present Action . 


. The Order of the Circuit Court, 10th Judicial Circuit, 
In and for Highlands County, Florida, Entered December 
18, 1958, Dismissing Appellant's Suit With Prejudice is 
Res Judicata of Appellant's Right to Maintain this Action 


The Judgment of Florida Entered in Circuit Court, 
Highlands County, Cannot be Challenged on the Grounds 
that it was Obtained by False Testimony or Perjury 


. The Appellant by Selecting Her Remedy to Sue in the 
Forums of Florida and Maryland Prior to Filing the 
Present Suit, has Elected Her ere and ii te 


From Bringing This Suit 
APPENDIX : : 


TABLE OF CASES 
Belding v. Whittington, 154 Ark. 561, 243 SW 808, 26 ALR 109 
Berman v. Diamond, 90 U.S. App. D.C. 327, 196 F. (2) 590 . 
Bliss v. Bliss, 65 App. D.C. 147, 81 F. (2) 411 
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Maxwell v. Stewart, 21 Wall. 71, 22 Wall. 77, 22 L.Ed. 564 . 
McMahon v. McMahon, 115 SE 295, 122 SC 336, 26 ALR 1299 
Mills v. Duryee. 7 Cranch 481, 3 L.Ed. 411 . 


(ii) 
4. Whether the doctrine of res judicata now applies in the 


District of Columbia to Appellant when she voluntarily filed suit in 


Florida, presented her case and was heard by that Court, which denied 
the relief she now seeks. 


5. Whether the U. S. District Court for the District of Columbia 
has jurisdiction in personam over the Appellee (defendant below) when 
the summons was served under Rule 4 by leaving same with Appellee'’s 
present wife at their home in Longwood, Florida. 


6. Whether the U. S. District Court for the District of Columbia 
now has jurisdiction over the alleged marital res of the parties who 


have not lived together in the District of Columbia since 1946 and when 
the Appellee was divorced from the Appellant on April 21, 1953 by final 
decree entered in the Circuit Court for Highlands County, Florida. 


STATEMENT OF QUESTIONS PRESENTED . 
COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Order of the Circuit Court for Charles County, 
Maryland Dismissing the Appellant's Suit without 
Qualification is a Final Order and is Res Judicata 
Of Appellant's Right to Maintain the Present Action . 


. The Order of the Circuit Court, 10th Judicial Circuit, 
In and for Highlands County, Florida, Entered December 
18, 1958, Dismissing Appellant's Suit With Prejudice is 
Res Judicata of Appellant's Right to Maintain this Action 


. The Judgment of Florida Entered in Circuit Court, 
Highlands County, Cannot be Challenged on the Grounds 
that it was Obtained by False Testimony or Perjury 


. The Appellant by Selecting Her Remedy to Sue in the 
Forums of Florida and Maryland Prior to Filing the 
Present Suit, has Elected Her eae and get 


From ooue This Suit 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 15,521 


MARJORIE J. RANDALL, 
Appellant, | 


RICHARD B. RANDALL, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The parties of this childless marriage were married in England 
in 1944. Appellant alleges that in 1946 she and her husband moved to 
Washington, D. C. for a short period and then moved into ‘Montgomery 
County, Maryland, where they opened a restaurant business in Rockville. 
Later the parties hereto moved to Charles County, Maryland, where they 
operated a restaurant and until November 1952 the parties were domi- 
ciled in Charles County (Cobb Island), Maryland. 
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Appellant alleges she went to England for a visit between December 
1952 and March 1953; that when she returned, she signed a property settle- 
ment agreement and a consent appearance for her then husband, the Appel- 
lee, in order that he might obtain a Florida divorce; that her execution of 


these documents'were procured by fraud, misrepresentation and duress. 


Appellee on April 21, 1953 was granted a final divorce in Florida 
in which the property settlement agreement, above referred to, signed 
by the Appellant, was approved and ratified by the Circuit Court for 
Tenth Judicial Circuit, in and for Highlands County, Florida, Chancery 
No. 7079 (Appellant App. 12). 


Immediately thereafter, to wit, on June 11, 1953 Appellant brought 
suit against the Appellee by filing a Bill of Complaint in the Circuit Court 
for Charles County, Maryland, Equity No. 292A, (Appellee App. 1), seek- 
ing to set aside the Florida divorce decree and to have the Court declare 
null and void the said separation agreement, alleging that fraud and deceit 
were practiced upon her and the Circuit Court, the Tenth Judicial Circuit, 
in and for Highlands County, Florida, that she signed the papers in blank rely- 
ing that Appellee would give her an equitable settlement after she had 
signed these papers. (Appellee App. 234) Demurrers to the original 
Bill of Complaint and to the Amended Bill of Complaint in this proceed- 
ing were sustained after hearing on December 14, 1953 and on November 
18, 1954. (Appellant App. 9) Appellant was granted leave on November 
18, 1954 to amend within 10 days. On February 2, 1955 the Court dis- 
missed Appellant's suit with permission granted her to withdraw an 
exhibit and ordering her to pay the costs. (Appellant App. 9) The 
Appellant, Marjorie Josephine Randall, was represented in this proceed- 
ing by Attorney George W. Bowling (Appellant App. 9). 


Thereafter Appellant filed suit against Appellee in the Circuit 
Court for the Tenth Judicial Circuit for Highlands County, Florida, 
Chancery No. 7071,for a review of the Florida proceeding granting 


Appellee an absolute divorce from Appellee in that Court under Chancery 
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No. 7071, petitioned that Court to set aside the final decree of divorce 
entered by that Court on April 21, 1953 in Chancery No. 7071, to cancel 
the property settlement agreement between the parties and for an account- 
ing and other relief, the gravaman of the Complaint charging fraud and 
misrepresentation practiced upon her and that Court by! the Appellee. 
After full hearing and argument that Florida Court on December 18, 1959 
dismissed with prejudice Appellant's Bill for Review (Appellant's App. 

14). Appellant filed a third suit in a third forum, namely, the U. S. 
District Court for the District of Columbia, again petitioning the Court 

to set aside the said divorce decree of April 21, 1953 entered by the 
Circuit Court for the Tenth Judicial Circuit in and for Highlands County, 
Florida, to set aside the property settlement agreement! approved by 
that Court and for a full accounting, again charging that|Appellee had 

by fraud, duress and misrepresentation defrauded her and practiced 
deceit and fraud upon the Circuit Court, Tenth Judicial Circuit, High- 
lands County, Florida (Appellee App. 1 ). 


Appellee filed no answer in the Court below. Instead he filed a 
Motion for Summary Judgment, or In The Alternative To Quash Summons 
To Dismiss, which motion was granted by the United States District Court 
for the District of Columbia on November 9, 1959 (Appellant's App. 26, 
27). From this Order the Appellant noted appeal to this| Court. 


SUMMARY OF ARGUMENT 


1. Appellant by going into Florida and filing a Bill of Complaint 
in the Nature of a Bill of Review subjected herself to the personal 
jurisdiction of that Court for all issues raised in the pleadings and an 
adverse decision in that Court makes these issues res judicata against 


Appellant. 


2. In Maryland, an order sustaining a demurrer to the whole of a 
Bill of Complaint without leave to amend is a final order and when leave 
to amend is granted and the Bill is not amended, but dismissed by the 


Court, the issues raised by the pleadings become res judicata. 
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3. In Maryland, an order entered "short on the docket" does not 
require a written order signed by the Judge and such order becomes 
final upon expiration of the time allowed to note appeal and becomes 


res judicata to the issues raised in the pleadings. 


4. The orders and judgments of the Florida and Maryland Courts, 
where Appellant previously sought identical relief as she does in this 
Court are under the Full Faith and Credit Clause of the Constitution 
required to be recognized as valid and binding upon the Courts in the 
District of Columbia. 


5. Even if this Court felt inclined to consider the issues raised 
by Appellant in the U. s. Listrict Court for the District of Columbia, 
that trial court cannot consider same because it has neither personal 


jurisdiction over ithe Appellee nor jurisdiction over the subject matter, 


because Appellee was not personally served with process in the District 
of Columbia and has not lived in the District with Appellant since 1946. 


ARGUMENT 


I. THE ORDER OF THE CIRCUIT COURT FOR CHARLES COUNTY, 
MARYLAND DISMISSING THE APPELLANT'S SUIT WITHOUT 
QUALIFICATION IS A FINAL ORDER AND IS RES JUDICATA OF 
APPELLANT'S RIGHT TO MAINTAIN THE PRESENT ACTION. 

The docket entries (Appellant's App. 9) filed as an exhibit with 
defendant's motion below, show that Equity Action No. 252A was dis- 
missed by the Circuit Court for Charles County, Maryland. The only 
qualification to the order was to allow Appellant to remove an Exhibit 
from the file. The law is clear in England and in this country that a 
general entry of "bill dismissed" without words of qualification is 
presumed to be upon the merits and is a final determination of the 
controversy. This is the law of Maryland in which the litigation arose 
when the Appellant filed suit against Appellee. 
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In Martin v. Evans, 85 Md. 12, 36 Atl. 358, the Court stated the 
proposition succinctly: 


"When the decree of dismissal is unqualified, it is pre- 
sumed to be an adjudication on the merits adversely to the 
complainant, and constitutes a bar to further litigation of 
the same matters between the parties. . . | 


". , , the authorities both in England and in this country 
are decisive that a general entry of 'bill dismissed' with no 
words of qualification such as 'dismissed without prejudice’ 
or ‘without prejudice to an action at law' or the like, is con- 
clusively presumed to be upon the merits and is a final deter- 


mination of the controversy..." 


See also Riviere v. Quinlan, 210 Md. 76, 122 Atl. (2) 332. | 
| 


In the case of Fooks v. Purnell, 101 Md. 321, 61 Atl. 582, the 
Maryland Court of Appeals said: 


"As to the plaintiff's contention that the Court below 
erred in dismissing the bill absolutely, we need only say, 
that as the case was heard on bill and demurrer, the proper 
order would have been demurrer sustained, with leave to 
amend, and upon failure to amend, bill dismissed." 


A doctrine of res judicata has recently been stated by the Maryland 
Court of Appeals in Ugast v. Fontaine, (1947) 189 Md. 227, 55 Atl. (2) 
705: | 


"The doctrine of res judicata is that an existing final 
judgment or decree rendered upon the merits, without fraud 
or collusion, by a court of competent jurisdiction is conclu- 
sive of the rights of the rights of the parties and their privies 
in all other actions in the same or any other judicial tribunal 
or concurrent jurisdiction as to the matters in issue in the 
first suit. . . The doctrine rests on the ground that the 
party to be affected, or some other person with whom he is 

in privity, has litigated the same matter in a former action, 
and he should not be permitted to vex his opponent by) litigat- 
ing it again, even though the causes of action may be different. 
Public policy dictates that those who have contested an issue 
shall be bound by the result of the contest, and that matters 
once tried shall be considered settled as between the parties." 
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The elements required for the application of the doctrine of res 
judicata are present here. The parties are the same; the subject matter 
is identical; jurisdiction over the subject matter and over the parties 
litigant was entertained by the Court in Charles County. In sustaining 
Appellee’s demurrer there was a decision on the merits. Goertz v. 
Backman (1950) 195 Md. 450, 74 A(2) 5; Brown v. Brown, 74 App. D.C. 
309, 122 F. (2) 219. 


The rule in this jurisdiction was thoroughly stated and has ever 
since been followed in Horine v. Wende, 29 App. D.C. 415, 424 where 


the Court said: 


"To determine, then, what has been adjudicated in the 
former litigation on which the claim of estoppel is founded, 
resort is had to the material facts alleged with certainty 
in the declaration or bill on which the plaintiff's right to 
recover is founded; and a general judgment thereon is con- 
clusive of such facts. Hence a final judgment by default or 
upon demurrer is as efficacious as one rendered after con- 
test between the parties." 


Also see Bliss v. Bliss, 65 App. D.C. 147, 81 F.(2) 411. 


Where a judgment purports to be on the merits, such judgment 
is res judicata. In Fledderman v. Fledderman, 112 Md. 226, 76 A. 85, 
a decree purporting to dismiss a suit on the merits was considered to 
be res judicata even though the Court rendering the decree might have 
been only authorized to pass a decree equivalent to dismissal for want 
of prosecution. The Maryland Court of Appeals ruled that the remedy 


of the aggrieved party was by appeal. 


II. THE ORDER OF THE CIRCUIT COURT, 10th JUDICIAL CIRCUIT, 
IN AND FOR HIGHLANDS COUNTY, FLORIDA, ENTERED DECEM- 
BER 18, 1958, DISMISSING APPELLANT'S SUIT WITH PREJUDICE 
IS RES JUDICATA OF APPELLANT'S RIGHT TO MAINTAIN THIS 
ACTION. 
The Appellant, while resident in Charles County, Maryland, and 
after the Circuit Court, 10th Judicial Circuit, in and for Highlands County, 
Florida, had entered a decree of divorce on April 21, 1953 in Chancery 
No. 7079 granting Appellee a divorce from Appellant, voluntarily came 
into the State of Florida, and subjected herself to the personal jurisdic- 


tion of the 10th Judicial Circuit Court for Highlands County by filing a 
suit, Chancery No. 7787 under the caption Mary Josephine) Mulligan 


Randall, Complainant v. Richard Bowden Randall, Defendant, by filing 
a Bill of Complaint in the Nature of a Bill of Review. This Bill was 


amended. The Amended Bill of Complaint was served on Appellee and 
filed on June 24, 1957. (Appellant App. 9). This Amended Bill was 
admitted into these proceedings pursuant to request for admission (Appel- 
lant App. 26, 27) and is set out in full in Appellee's Appendix App. 1, for 
the reason that only 4 numbered paragraphs thereof are set forth in 
Appellant's appendix. (Appellant App. 18-20) 


This Amended Bill of Complaint in the Nature of a Bill of Review 
alleges that the divorce decree obtained by Mr. Randall, the Appellee, 
in the Circuit Court, 10th Judicial Circuit, Highlands County, Florida, 
Chancery No. 7079, was obtained by fraud practiced upon the Court and 
the Appellant. This Bill asks that the Court set aside the final decree 
of divorce entered by that Court in Chancery No. 7079 (Prayer No. 1, 
Appellee's App. 4). This is the same final decree of divorce which 
the Appellant now seeks to have set aside by her suit filed)in the U.S. 


District Court for the District of Columbia. | 


Further, Appellant's Amended Bill filed in Florida alleges that the 
property settlement agreement between the parties was procured by 


artifice, duress and fraud practised upon her and the Appellant asked 
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that Court to declare this agreement null and void. Prayer No. 2 of her 
Amended Bill filed in Florida sought to cancel said property settlement 
agreement. This is the same property settlement agreement which 
Appellant now seeks to cancel by her suit filed in the U. S. District Court 
for the District of Columbia. 


Appellant in her Amended Bill filed in Florida alleged that she had 
substantial property rights and wealth of which she was divested as a 
result of said property settlement agreement and that she was deprived 
of her property by reason of Appellee's artifice, fraud, coercion and 
duress (Appellee's App. 3, 4). 


The 3rd Prayer of her Amended Bill filed in Florida sought a full 
accounting of real;and personal property, including appointment of a 
trustee or receiver to protect her rights. This is the same basic relief 
which Appellant now seeks in the District of Columbia. 


It can readily be seen that the Appellant prior to coming into the 
U. S. District Court for the District of Columbia had already presented 
identical issues to two Courts, namely, the Circuit Court, 10th Judicial 
Circuit, Highlands County, Florida, and the Circuit Court for Charles 
County, Maryland. The factual issues were the same; the relief sought 
was identical; likewise, there is no variance basically with either of the 
issues raised in those jurisdictions with that presented to the Trial Court 


below. 


The doctrine of res judicata intends that the existing final decrees 
and orders rendered by courts of competent jurisdiction act as a bar or 
estoppel against the prosecution of this action by the Appellant. Brown v. 


Brown, 74 App. D.C. 309, 122 F. (2) 219; Woods v. Cannaday, 81 U. S. 
App. D.C. 281, 158 F. (2) 184; and as this Court stated in Spilker v. 
Hankin, 88 U.S. App. D.C. 209, 188 F. (2) 38, 


"The doctrine of res judicata is but the technical formulation 
of the "Public policy * * * that there be an end of litigation; 
that those who have contested an issue shall be bound by the 
result of the contest; and that matters once tried shall be 
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considered forever settled as between the parties. . 
Experience has taught that as a general rule there is jno 
reason why the doctrine of res judicata 'Should not apply 
in every case where one voluntarily appears, presents 
his case and is fully heard. . .'"' (with cases cited 
therein). 


Il. THE JUDGMENT OF FLORIDA ENTERED IN CIRCUIT COURT, 
HIGHLANDS COUNTY, CANNOT BE CHALLENGED ON THE 
GROUNDS THAT IT WAS OBTAINED BY FALSE TESTIMONY 
OR PERJURY. 


Basically, Appellant contends that because she has alleged fraud, 
deceit, misrepresentation and duress in her Complaint filed in the United 
States District Court for the District of Columbia, that Court must give 
her a trial on the issues therein raised. These same issues were raised, 
both in Florida and in Maryland, where the Florida Court considered the 


identical issues and held against Appellant. 


Further the law is clear that fraud in the transaction upon which an 
action is based is not such fraud as willentitle that party to relief when 
suit is brought in another jurisdiction. See: Berman v. Diamond (1952) 
90 U.S. App. D.C. 327, 196 F.2d 590; Maxwell v. Stewart (1875) 21 Wall. 
71, 22 Wall. 77, 22 L.Ed. 564; Mills v. Duryee, 7 Cranch 481, 3 L.Ed. 
411; Christmas v. Russell, 5 Wall. 290, 304; 18 L.Ed. 475, 479, in which 
the Court stated that intrinsic fraud cannot be pleaded to an action in one 


suit against the judgment in another. 


IV. THE APPELLANT BY SELECTING HER REMEDY TO SUE IN 
THE FORUMS OF FLORIDA AND MARYLAND PRIOR TO FIL- 
ING THE PRESENT SUIT, HAS ELECTED HER REMEDY AND 
ESTOPPED FROM BRINGING THIS SUIT. 


To constitute an election of remedies the Appellant must decisively 
pursue one remedy to the exclusion of another with the knowledge of facts 
and their rights. Tiffany Production v. Dewing (Md. 1931) 30 F (2) 911. 
In both the prior Florida and Maryland proceedings final judgments were 
entered against Appellant. The order of the Circuit Court of Charles 
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County, Maryland, dismissed the suit without granting Appellant right 
to pursue her claim elsewhere. The law of election of remedies is 
clearly stated in McMahon v. McMahon, 115 SE 295, 122 SC 336, 26 
A.L.R. 1299 in which the Court stated: 


™. . . one remedy is not an election which will bar the other 
unless the suit upon which the remedy first invoked shall 
reach the stage of final adjudication or unless by the invoca- 
tion of the remedy first sought to be enforced the Plaintiff 
shall have gained an advantage thereby or caused detriment 
or change of situation to the other. . ." 


In the case at bar the record shows that subsequent to the Appellee being 
granted a divorce| in 1953 that he remarried, and that summons was served 
upon his present wife in Longwood, Florida. It is clear therefore that there 
has been a change of situation on the part of the Appellee and that the Appel- 
lant, having twice previously elected a forum and a remedy with final judg- 
ment entered against her in both forums, cannot now, after having made 

a deliberate choice, recant and invoke another remedy in either the same 

or a different forum even though no positive disadvantage or injury has 
resulted to the Appellee. 


The Appellant having pursued one of the available remedies to a 


conclusion is estopped from attempting to follow another. Hamilton v. 
Battson, 99 Mont. 583, 44 P.2d 1064, 101 A.L.R. 520; Belding v. Whitting- 
ton, 154 Ark. 561, 243 SW 808, 26 A.L.R. 109. 


CONCLUSION 


Appellee, therefore, urges this Court to affirm the order of Novem- 
ber 9, 1959 entered in the U. S. District Court for the District of Columbia 
on the grounds of res judicata and estoppel. The Appellant has had two 
bites at the apple and now seeks a third. If the taste of the apples are 
sour, Appellee points out that even lemons can be digested, and this the 
Appellant will have to do. 

Respectfully submitted, 
Of Counsel: DAVID I. ABSE 
RUDOLF A. CARRICO, 1028 Connecticut Ave., N.W. 


Washington, D. C. 
La Plata, Maryland Attorney for Appellee 


APPENDIX | 


IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT 


IN AND FOR HIGHLANDS COUNTY, FLORIDA 
| 


MARY JOSEPHINE MULLIGAN RANDALL, 
Complainant, | 


RICHARD BOWDEN RANDALL, 
Defendant. 


) 
) 
) 
Ke In Chance 
) 
) 
) 


AMENDED BILL OF COMPLAINT 
IN THE NATURE OF A BILL OF REVIEW | 


ry No. 7787 


Comes now the Complainant, Mary Josephine Mulligan Randall, by 


her undersigned attorney, and files this her amended Bill of 
in the nature of a Bill of Review to set aside divorce decree) 


Complaint 
No. 7079 


entered by this Court on the 21st day of April, 1953, and would respect- 


fully show the Court as follows: | 


| 
1. On the 21st day of April, 1953, this Court entered an order in 


Chancery Case No. 7079 absolutely divorcing the Complaina 
Defendant. 


nt from the 


2. Complainant alleges that said final decree was Proqured by 


fraud upon your Complainant and fraud upon the court, all of 
done by the Defendant and his agents, as hereinafter set out. 


which was 
Complainant 


also alleges that said decree was procured by virtue of an answer which 


your Complainant had signed purportedly in response to a Complaint, 


said answer being procured by duress by the defendant. 


3. On or about March 24, 1953, the Defendant, by artifice, duress 


and fraud practiced by him upon your Complainant procured 


a property 


settlement agreement from your Complainant which was incorporated, by 


reference, into the said decree rendered by this Court on April 21, 1953, 


said fraud, artifice and duress being hereinafter set out in detail. 
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Your Complainant alleges that said answer and said property agreement 
were obtained by stealth, fraud, coercion and duress upon your Com- 
plainant by your Defendant as aforesaid. 


11. Your Complainant would show the Court that at the time of 
the aforesaid decree on the 21st day of April, 1953, that your Defendant 
was seized and possessed of substantial wealth, to which your Com- 
plainant throughout their married life with each other materially con- 
tributed her physical efforts in the accumulation of same and that as a 
result of the Defendant's fraud, artifice, coercion and duress, that your 


Complainant has been cut off without a dime. 


12. Your Complainant would also show the Court that the juris- 
diction of this Court to obtain the said Decree of divorce on April 21, 
1953, was obtained by fraud upon the Court in that the Defendant, Richard 
Bowden Randall, was never a bona fide resident of the State of Florida 
until or about March 30, 1953, and, further, your Complainant would 
further show the Court that the Defendant's witness, Naomi Farmer, 


corroborating the Defendant's testimony in regard to his residence in 


the State of Florida prior to filing his Bill of Complaint for the said 
divorce, in said cause, has repudiated her testimony in regard to said 
residence of the Defendant in the State of Florida. Your Complainant 
would also show the Court that the Defendant was never a bona fide 
resident of the State of Florida for more than ninety days prior to the 
filing of his Bill of Complaint in this Court, and, therefore, that this 
Court had no jurisdiction in which to grant a decree of divorce to the 
Defendant, and that your Complainant and the Defendant were living as 
husband and wife in Cobb Island, Maryland, until on or about March 30th, 
1953. 


WHEREFORE, your Complainant prays the Court as follows: 


A. To set aside the said final decree of divorce entered by this 
Court in Chancery Case No. 7079. 
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B. To cancel the said property settlement agreement. 


C. Require the Defendant to render a full accounting for all of the 
aforesaid real and personal property described in said separation agree- 
ment, and such accounting to run to the date of the final determination of 
this Bill of Complaint. 


E, To appoint a trustee or receiver to carry out the|orders of the 


Court made herein. 
F, Award the Complainant costs and attorney's fees, 


G. And for such other relief as the Court may deem) just and 


proper. 


/s/ Robert H. Schultz 
Attorney for Coraplalnant 


Certificate of Service 


J HEREBY CERTIFY that I have furnished by mail ajtrue copy of 
the foregoing Amended Bill of Complaint In the Nature of A Bill of 
Review to S. Colquitt Pardee, Attorney for the Defendant, Pardee Build- 
ing, 100 S. Forest Avenue, Avon Park, Florida, this 24th day of June, 
1957. 


/s/ Robert H. Seppe 


Attorney for Complainant 
417 12th Street West 
Bradenton, Florida 


